
r:::y p~ I:m= OR LATE FILED

FLEISCHMAN AND WALSH, L. L. P.

ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

1400 SIXTEENTH STREET, N. W.
WASHINGTON, D. C. 20036

TEL- (202) 939-7900 FAX (202) 745-0916

INTERNET www.fw-law.com
AARON I. FLEISCHMAN

FLEISCHMAN AND WALSH, P. C.
CHARLES S. WALSH
ARTHUR H. HARDING
STUART F. FEL.DSTEIN
JEFFRY L. HARDIN
STEPHEN A. BOUCHARD
R. BRUCE: BECKNER
CHRISTOPHER G.WOOD
SETH A. DAVIDSON
JAMES F. MORIARTY
MATTHEW O. EMMER
L.OUIS H. DUPART*
SHARON O'MALLEY MONAHAN**
LAWRENCE R. FREEDMAN
ERIC E. BREISACH***
JOEL D. BONFIGLiO
SETH M. WARNER

VIA HAND DELIVERY

ML William F, Caton
Acting Secretary
Federal Communications Commission
The Portals
445 12th Street, S,W.
Washington, D.C. 20554

ORIGINAL

February 28,2002

RECEIVED
FEB 28 2002

"1!li!:flAL co
lIMiJNJcATIOIl6 ""'81011011
~ OF lIfE !IECIlE1luI'f

JILL KLEPPE McCLELLAND
REGINA FAMIGL.IETTI PACE
CRAIG A. GILLEY
MARK D. PI HLSTROM
BRIAN C. MALADY
THOMAS E. KNIGHT
MARK 8. DENBO
CARA E. SHEPPARD
STEVEN J. HAMRICK
KEVIN C. BRENNAN
RICHARD L.. DAVIS
SHARI L.. WIL.KOZEK +
LISA CHANDL.ER CORDEL.L.
JOHN P. McAL.L.ISTER ++
DAVID J. L.AVAN
AIMEE E. KNAPP
PETER B. SANCHEZ+++
KRISTA K. STARK++

* VA BAR ONLY
U MA BAR ONLY
u, MI AND IL BAR ONLY
+ IL BAR ONLY
++ LEGISLATIVE, NON-LAWYER
+++ NY BAR ONLY

Re: Written Ex Parte Notification
GN Docket No. 00-185,T1nquiry Concerning High-Speed Access
to the Internet Over Cable and Other Facilities

Dear ML Caton:

Please be advised that on Thursday, February 28, 2002, Insight Communications
("Insight") submitted the attached letter to W. Kenneth Ferree, Chief of the Cable Services
Bureau (with copies to Sarah Whitesell, Associate Chief of the Cable Services Bureau, and
Royce Sherlock, Deputy Chief of the Policy and Rules Division of the Cable Services Bureau).
The purpose of the letter was to urge that, in the event cable modem service is classified as an
"infonnation service," the Commission indicate that cable operators will not be subject to
retroactive refund liability for having collected franchise fees on cable modem service revenues
during the pendency of this proceeding. Included with the letter to ML Ferree is a copy of a
1997 ruling issued by the Cable Services Bureau that Insight believes is pertinent to this issue.

Pursuant to Section 1.1206(b) of the Commission's rules, an original and one copy of this
letter and enclosures are being submitted to the Secretary's office for inclusion in the record of
the above-referenced proceeding and a copy is being provided to ML Ferree, Ms. Whitesell, and
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Ms. Sherlock. Ifthere are any questions regarding this matter, please communicate directly with
the undersigned.

Respectfully submitted,

Seth A. Davidson

cc: W. Kenneth Ferree
Sarah Whitesell
Royce Sherlock
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Re: GN Docket No. 00-185 - Inquiry Concerning High-Speed Access
to the Internet Over Cable and Other Facilities

Dear Mr. Ferree:

One of the issues that has arisen in the above-referenced proceeding is the possibility that
a determination by the Commission that cable modem service is an "information service" could
trigger attempts to impose retroactive refund liability on cable operators who collected franchise
fees on cable modem service revenues during the proceeding's pendency. Insight
Communications submits that the Commission should indicate that the imposition such
retroactive refund liability would be inappropriate since cable operators who collected such fees
and remitted them to local franchising authorities did so on the basis of a good faith beliefthat
cable modem service should be classified as a "cable service."

In addition, because of concerns that plaintiffs attorneys might try to circumvent a
Commission determination on the retroactive liability issue by filing state court class action
lawsuits, Insight submits that the Commission also should confirm that the status of franchise
fees collected on cable modem service revenues is a rate regulation matter and that, in
accordance with Section 623(a)(I) of the Communications Act, the Commission's rules and
procedures provide the exclusive means for resolving such matters. For your convenience, we
are enclosing with this letter a copy of a Cable Services Bureau ruling that we believe is directly
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pertinent to this point. (A copy of this ruling also has been provided to the Offices of Chairman
Powell and Commissioners Martin, Abernathy, and Copps in a separate ex parte presentation).

If there are any questions regarding this matter, please communicate directly with the
undersigned.

Respectfully submitted,

<£~~--.JI_
Seth A. Davidson

cc: Sarah Whitesell
Royce Sherlock
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Federal Collllllllllkalioos Commission
WasbIDgtoo, D.C 2OS54

September 17, 1997
DA97-1995

C8B-1LR. 97-8
Released: September 18, 1997

Comcast Cable ComnnmiN!rions, Inc.
<:/0 Thomas R Nalban, Esq.
Vice PresidentJGeneral CoUIISCI
1500 Mmket Street
PIJiIade1PUa, Pemsylvania 19102-2148

Dear Mr. Nalban:

This is in respoose to your 1etter of September 9, 1996. Acl:ording to your letter, a
number ofclass-aetiOll 1aw.Iui1s have been filed against cable syatmIs owned by ComNJat in lbe
_ courts ofFlorida and Alabama, aI1eging that lbe company has ovadJaLged subsaibers by
miscalculaling lbe ammmt offtancbise fees that may be passed1hroughto each subsaiber.' You
seek guids1ce on whdiv:r the issues in these suits are maIIeIs ofN1b1e television IlIII: tqIUIaIian
subject to the statutmy and regu1aIoty roles and procedures for the resolution of such- issues.
A1tbwgh tqlies of your letter were served on COUIISC1 of record in the Stale cases, the
Commission has m:eived no reply to your letter.

You contend thin1he lawsuits allege that the company's rates, which include the ftaIx:hise
fee as an itemized pass-througb, violate state common law and seek remedies for 1he alleged
violations apart fiom ..tIethec 1he charges violate TItle VI of lbe CommunicatioDs Act or any
pertineot FCC role. You statethat lbe lawsuits do notcootendthatthealleged llYl%dlarges violate
TJt1e VI of 1he Communications Act or any pertinent FCC role. What the lawsuits allege,
aa:onling to your letter, is that lbe company's rates, which include the ftaIx:hise fee as an
i1aDi2ed pass-through, violate _ CO!IIIOOIl law. Y011 ask for confumalion that IlIKk:r the
Communications Act and 1he Commissim's roles a party wishing to challenge the propriety of
a pass-tbrougb of a fumcbise fee in subscn1lers' rates may do so only plIISlIlIIIt to the
Commission's rate regulation roles.

'OIOllllky v. Comcast CabIovlsioo ofMobile, Inc., et oJ. Civil Actioo No. CV96-OOOS49, Mobile CwnIl' Cir.
Caul\; PndlII, eI oJ•• v. Comcast CabIevision ofThscaloosa, Inc. CiviIAl:tionNo. CV96-520, Tusl:aloooa Cou1ty
Cir. Caul\; PIalI, et oJ. v. Comcast CobIovisiooof~ Inc. Civi1 Adioo No. CV96-310, a...- CcunIy Cir.
Caul\; DeIped>, 0/ oJ. v. Com:ast QIbIevisioo ofWest Florida, Inc. Case No. 96-2651, I2lhJud. Or. Court,
s.a-Co.; !blse<, eI oJ. v. Com:ast CabIevision ofThlJabes.... Inc. Case No. 96-2538 20d Sud. Cir. Court,
Leoo Co.;_. et oJ. v. Comcast Cllblevisioo ofPanama City, Inc. Case No. 96-1254, 141h JwI. Cir. Ct..
Bay Co., FIa.
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Section 623(aXI) of the CommuoicatiOllS Act of 1934, as amauled, 47 U.S.C. .§ 543,
slates 1bat

[n]o Fedmd agency or S1lIIe may regulate the IllIes for the provision of cable
selVice e:KI:qll to tbe extent provided lIIIde.- this section and section 612. Any
fianchising autbority may reguIatc the IllIes for the jrOVision ofcable service, or

. any o1ber OO!I!D1U!1iatti'lllS service provided ovc:r a callie system to cable

. subscribers, but only to the exIeDt provided under this section.

Section 623 sets furth a WI1¥eb.:mive liameworll: for the teguIation of tales for basic cable
service and for cable ptDgtanming service C'CPS") tiers, pursuant to regulatiOllS adoptedby the
Commission. Basic IllIes of~ not subject to effective COiupt.titionare subject to regulation
by ftancbising lUhoritits or, in certain cin:uImtanoes in which the ftancbising aulbori1y is
unwilling or UDable to implement such regulation, by the Commission. CPS IllIes of~ not
subject to effective <xIIqlCtition are SIilject to regulation by the Commission if a ftancbising
lUhority receives lXIIIID1ainIs ftom subscribers regan\ing such IllIes and, in tum, files a~
with the~t&Sic and CPS IllIes of syst.em; subject to effective competition are not '
subject to regulalim, and mIl:s fur services provided on a per-clwme1 or pel'pllfll1llll basis are
not subject to regulation regardless whdher a system is subject to effective oon¢tion.

Cable television system franchises tees are es1ab1isbed in nnmicipal ftanr.bise~
or througb other local.<itdinaties or SIldDI.es. The level ofsuch tees is limited by Section 622
ofthe~ Iu:t.

The 'ComIXlission's tules, v.bicb es1ab1ish formulas and procedures for detmnioing a
sysIl:m's maxiIJIm pcmlissible tales for basic semoe and CPS tiers, speci:Iica1ly permit systems
to 'pass 1hrough to subsaibas the full amount of any ftanr.bise tees paid to ftancbising
.aulhmities. The Commission has made clesr tbat IllIes for basic and CPS tiea may include pass­
througbs of all 1iancbise fees paid, including tees assessed on revenues obtained ftom SOIIIllOS
o1ber tban tbe sale ofbasic and CPS service. The fu1lowing question and _ appear in a
PublicNotice, Cable TeIeYisionRaleRegulation Questions andAmwers released. May 13, 1993:

Question: May any portion of ftancbise tees allribulable to lDII'egulated services
be passed tbrougb. to C\l'ltOlTlQ'S?

Answer: The entire amount of 1iancbise tees may be passed tluoogh to
subscribers.)

. Thus, theCommissicn's regulalions and policies permitacable television operator to pass

.lbrougb to subsaiben aIlliandlise tees which are allribulable to bolh reguIatlld and umeguIaled
services.

. 'Pria to _ of tile 'IOIe<:cmmuniad M of 19%, a subscriber could tile a <:empIaint diroctIy with
1110 Commission. Today sud> <OIIIpIainIs may be filod only by franchising IIIllhoritim.

'Pose 10, Question 31.
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As is evident fiom the foregoing, the Commission tegards questillllS reIating.to the
prqlriety ofsuch ftancllise file Pass dnauriJs as rate regulation 1IllIIlfm. Rate reguIalion ismJes,
as is reflected in Section 623(aX1) (If the Ccmmunications Act, are to be reviewal and
alljudicated by franchisjng auIborities andIorthe Cl!IQ!!Qssinn ptIISIIIIIIt to till( QJmrnl&oim's!lllll
regulalion standards lIIId jlItlCAll!mes. l.Jnder1llO'lCp:ocedun:s, systemI~ to rellulA1jm must
provide fiandIising llU1Ilorities lIIld the Commissimwilh doormm1l!ljon 1Iutt rIlm "'Sbll\tS 1hat
any pIISlHhrougbs of fiancbise files baYe been properly calcu11m1. Upon m:ei]:t of such
<locummIation,

[t]be franchising auIhorityorthe Commission, as apji'¥ia!e, maylhenreviewthe
pass-tbrough (If inc:R'ales in fimchise files and may otder a pospective rate
reduction and refunds in IlCClXdance with our JUks in the evaJt the opem1Dr has
inaeased its basic saviCll laII:s by mme than the inaease in ftanchise files
properly aI10cabIe to the basic tier .•..

Rate j\mifieatiom relaIing to fimchise file.reIaIed iuaeases in CPS tier laII:s will
be reviewed by the CnmmissiQD according to existing roles fur Commission
review ofbasic service tier I1lles.4

As the Commission bas stated,

the Cable Act of1992. plearlhal~'ofthe '!lIlllsfurthe~
of cab1e service' is governed exclusively by the 1ilderaI staIUll: lIIld Commisaion
regulations It therefore 'specifical1y preelllpls' slab: and kJcaI ""4l'daJioo wbich
isU::~.= the 1ilderaI roles ... wlIl:re slab: law 8IBnds as m obsIacle to
the '. and execution ofthe full objectives ofCongress, the state law
is preempted ... ' s

.' ... .- ... " .

'Founh lider on /J6conliJierol/on, 9 Fa:: l\lld S79S. S7'J6 (1994~

'Imp!......,ion ofSections of1110 Cable Telovision Coosuma- ProIectionlllld CompdDim Au of 1992: _
' ..""'ioo,SiXlh Qder on RiwLid'iill'iott, FIfJIr Reponond lider. ond&venth NotD 'If/'ropo6J!d
Rulemoii>Ig, 10 FCC Roc! 1226, 1265 (1994~
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The Omunission's ru1es and procecIurcs, tI1a:efoIe, provide the exclusive means foe detamining
VIiJdhec franchise fees have been propedy "passed lhrough" and whether the resulting Iatl:s are
permissible. State statutes, tegU1aIioos SId COllttWllIaw that have the effect ofpreveuIiug cable
systems from passing 1brough and n:covedng fiancbise fees in their eIl1inty in tegu\ated basic
and CPS Iatl:s that conflict with the niles SId procedures adopted by the Commission are
inQonsisteDt with the.·fiamewmt set fixth in Section623 and have been preemJlll!(d. See Tune
Warner Cable v. Doyle, 66 F3d 867 (7th Cir. 1995), cert. denied, 116 S.Ct. 974 (I9%).

Sincerely,

Meredith 1. Jones
auet; Cable Services Bureau
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